Permit No. 77019T

THE STATE OF NEVADA

PERMIT TO CHANGE POINT OF DIVERSION,
MANNER OF USE AND PLACE OF USE OF THE
PUBLIC WATERS OF THE STATE OF NEVADA

HERETOFORE APPROPRIATED

Name of applicant: UNITED STATES AS TRUSTEE FOR THE PYRAMID LAKE
PAIUTE TRIBE OF INDIANS, ACTING THROUGH THE BUREAU
OF INDIAN AFFAIRS AND THE PYRAMID LAKE PAIUTE TRIBE

OF INDIANS
Source: TRUCKEE RIVER
Basin: PYRAMID LAKE VALLEY
Manner of Use: ‘WILDLIFE
Period of Use: January 1st to December 31st
Priority Date: 12/08/1859

sekkeckesdeiodr

APPROVAL OF STATE ENGINEER

This is to certify that I have examined the foregoing application, and do hereby grant the same,
subject to the following limitations and conditions:

This temporary permit, to change the place and manner of use of a portion of the waters of the
Truckee River as heretofore granted under Claim 1, Truckee River Decree, is issued subject to the terms
and conditions imposed in said decree and with the understanding that no other rights on the source will be
affected by the change proposed herein. A suitable measuring device must be installed and accurate
measurements of water placed to beneficial use must be kept.

This temporary permit does not extend the permittee the right of ingress and egress on public,
private or corporate lands.

The issuance of this temporary permit does not waive the requirements that the permit holder obtain
other permits from State, Federal and local agencies.

This temporary permit is issued subject to the continuing jurisdiction and rcgulatlon by the Orr
Ditch Decree Court and the Federal Water Master.

This temporary permit expires one year from the date of issue and shall be exercised as described in
either proposed Alternative 3 or 4 as set forth in the Environmental Assessment by the U.S. Department of
the Interior dated June 2002, that is the water will be taken in equal amounts over a certain number of
months.

The amount of water described under Altematives 3 and 4 will be delivered at a continuous
diversion rate for the percentages described in each month set forth in each alternative.

The point of diversion and place of use are as described on the submitted application to support this
permit.

The amount of water to be appropriated shall be limited to the amount which can be applied to
beneficial use, and not to exceed 33.02 cubic feet per second or 8292.0 acre-feet as decreed.

Work must be prosecuted with reasonable diligence and proof of completion

of work shall be filed on or before: N/A
Water must be placed to beneficial use and proof of the application of water to

beneficial use shall be filed on or before: N/A
Map in support of proof of beneficial use shall be filed on or before: N/A

IN TESTIMONY WHEREOF, I, TRACY TAYLOR, P.E.,

State Engineer of Nevada, have hereunto set my hand and the
seal of my office, this _IO4n _ day of June, A.D. 2008

/:‘“'\ﬁw‘)(— L&

State Eng]lleer

1Ib
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APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
OF USE AND PLACE OF USFE OF THE PUBLIC WATERS
OF THE STATE OF NEVADA HERETOFORE APPROPRIATED

TH1IS SPACE FOR OFFICE USE ONLY

Date of liling in State Engineer’s Gffice MN{ 0 8 2008

Returmed to applicant for correction

Corrected application filed Map filed FEB 02 200! under 67 ? 82

The applicant See Attachmant A

P.C. Box 256 of Nixon
Sircet Addeess of PO Bor Ciry or Town
Mevada 89424 , hereby make(s) application fur permission to change the
State and Zip Code
[ Point of diversion [F] Place of use Manner of use Nof a portion
porteter datec]
of water heretofore appropriated under (Identity existing right by Peraiit, Centifieate, Proof er Claim Mos. If Decreed, give tifle of Delree and - )
identify right in Decree.) ) o gjl I(Q ‘Q({ \
United States of America v. Orr Ditch Co. in Equity No. A-3, Claim No. 1 in the Federal District Court of 37
NEVQQE‘ b r TLJ

1. The source of water is Truckee River

Name of strearn, fake, underground, spring or cther sources
2. The amount of water to be changed 8,292 acre-feet (2,073 acres @ 4.0 acre-feet per acre).

Tecond eet, acre-feet. One sooond foor equals 448 82 gallans per miaue.

3. The water to be used for Wildlife, including instream flows Tor fish {cui-ui and Labontan cutthroat trout).

rigalion, power, THiang, comtnercial, e1c. 1F (ar Seack, siate number and king of animais Mug? -t ko ane ajor use.

4, The water heretofore used for As decreed.

T{To7 stotk, state nunber and kind of anfmals

5. The water is to be diverted at the following point (Desceibe as being within 2 40-acre subdivision of public susvey and by cours and
distance ta a foumd saction corner. [F on ursurveyed land, it shonld be stated. j

As decreed. Section 1 N, R24E. M.D.B &M. (Indian Ditch

6. The existing point of diversion is tocated within (If point of diversion is not changed. do p answer.)



7. Proposed place of use (Drseribe by lega! subdivisions. [ for icrigation. siatc nunber of seres to be imipsted.)

[ruckee River downsiream of ndian Ditch diversion to the Pyramid Lake inlet as shown on the map
accompanying Application No. 67182

8. Existing place of use (Describe by legal subdivisions, 1f clanging place of use andior mmmiter of use of frigation permit. describe acreage to be
Tetnoved from wrigation.)

As decreed on Pyramid Lake Indian Reservation hottom tands.

9. Proposed use will be from _As decreed to _As decreed of each year.
Mol and Day Manth and Day
10. Existing use permitted from As dacreed to As decreed of each year.
Month and Day Month and Day
L1. Description of proposed works. (Under the provision of NRS 535,010 you may be required to submit plans and
specifications of your diversion or storage works. ) Sste manner inwhich water ia to be diveried, ie. diversion structure, ditches, pipes and
. Anines or drilled well, punip and matos, ere.

No new diversion works will be constructed,

12. Estimated cost of works N/A

13. Estimated time required to construct works N/A

Hwell completed, describe well.

14. Estimated time required to complete the application of water to beneficial use _Ag s00n as approved.

15. Provide a detailed description of the proposed project and its water usage {use attachments if nccessary):
{Failure 1o provide a deleiled description may cavse 3 delay in processing.)

There will be no diversion. The water is to remain in the Truckee River from Indian Ditch Diversion to
Pyramid Lake. The water duty and maximum rate of diversion indicated in the application and its
aftachments arg based on the conditions specified by the State Engineer i 1977-T.

Attachment B and attached map which is an April 2008 revision of the map submitied by the Pyramid
Lake Paiute Tribe of Indians pursuant to State Engineer Ruling #51B5 regarding Applicati .

68157-T.
. 16. Misceltaneous remarks; \ y -
his j§ an application for T e See emdy oF f/n/@& -
(702) 366-1900 By Don Springme .
Phene No : 7 Ty e
DN -
E-mail & p«t I C"!

3811 W. Charleston Blvd., Suité 110
Strcet Address or P O, Bex

Las Vegas, Nevada 89102
APPLICATION MUST BE SIGNED o S, i ol
BY THE APPLICANT OR AGENT

3150 FILING FEE AND SUPPORTING MAP MUST ACCOMPANY APPLICATION




Attachment A

The applicants are:

1

and

2)

77019T

The United States as trustee for the Pyramid Lake Paiute Tribe of Indians, acting

through the Burean of Indian Affairs.

Allen Anspach, Western Regional Director

Bureau of Indian Affairs

400 N, 5" Street, 14™ Floor

Phoenix, Arizona 85001 Phone: (602) 379-6600

The Pyramid Lake Paiute Tribe of Indians.

John Jackson, Director of Water Resources

Pyramid Lake Paiute Tribe of Indians

P.O. Box 256

Nixon, Nevada 89424 Phone: (775) 574-1050



77019T

Attachment B

This application is filed pursuant to the attached Order dated February 28, 1984, in the case of
United States v. Orr Water Ditch Co., Equity No. A-3, in the United States District Court for the
District of Nevada and in the interest of comity among the United States, the Pyramid Lake
Paiute Tribe of Indians and the State of Nevada. The applicants specifically reserve all of their
rights, interests and authorities pertaining to this matter including, without limitation, all rights
and authorities asserted in arguments previously made to the Orr Ditch Court in connection with
the above referenced February 28, 1984 Order and the rights to contest the jurisdiction of the
Nevada State Engineer and to seek de novo review in the Orr Ditch Court of any orders,
decisions, rulings or other actions of the Nevada State Engineer.

The water to be transferred will be used during the irrigation season, through November 13,
subject to the condition that no more than 25 percent of the total water right amount will be used
in any month. In addition, no more than 37.42 cfs will be used at any time.

This application is for a temporary change pursuant to NRS 533.345, as amended.

The right sought under this temporary change application voluntarily will be exercised in
conjunction with other Tribal water rights used for wildlife purposes so as to avoid limitations on
diversions of Truckee Meadows water rights pursuant to Article VII (B) of the Truckee River
Agreement.

Al
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADZ

UNITED‘STATES OF AMERICA, )
)
Plaintiff, 1 R
and )
) )
PYRAMID LAKE PAIUTE TRIBE OF ) In Equity No, A-3-2-WEC
INDIANS, )
) .
Plaintiff-Intervenor, 3 FINAL, ORDER GRANTING
‘ ) THE STATE. OF NEVADA'S
V. - } MOTION FOR SUMMARY
) JUDGMENT ON THE ISSUR
ORR WATER DITCH COMPANY ) OF THE UNITED STATES'
at. al., } APPLICATION FOR CHANGE
. ) IN USE AND CHANGE OF
Defendants. ) PURPOSE
— )

The State of Nevada asks this Court to dismiss the United
States' Petition for A Change in Place and Purpose of Use filed on
April 2, 1979, The State asks this Court to dismiss the petition
without prejudice. This would allow the Mnited States to refile
its Petition after a showing that the petiticners have applied for |
said change and received an unfavorable ruling from the Nevada
State Engineer. The United States.éeeks permission to use the und
used portion of the water rights on the Pyramid Lake Paiute Ressrv-
ation, initialy awarded for agricultural purposed, for the fishary

Purposes. The Pyramid Lake fishery currently has an acute need
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of additional water for both the endangered Cui-Ui and the

threateneg Yahontan Cutthroat trount. Carson-Truckee Water

cOnservapcy District v. Watt, 549 P.Supp. 704, 706-708, 710-711
{D. Nev. 1982). These fishery purposes zre consistent with the

recent U.S. Supreme Court ruling in Nevada v. United States,

U.s. + 103 S.Ck. 29p¢ (1983), per Justice Brennan's con-
curring opinion.

The decision in Uniteg States v. Orr Ditch Wateyr Company,

In Bquity, D, No. A-3 (D. Nev. 1944), is binding 6n all parties

angd is controlling. Nevada v. United States, supra. The

Septembar 8, 1944 Decree, at p. 88, provides:

Persons whose rights are adjudicated hereby,
their successors or assigns, shall be entitled

to change, in the mannexr provided by law the
pPoint of diVersion and the place, means, manner
Or purpcse of use of the waters to which they -
are so entitled or of any part thereof, so far

, as they may do so without injury to the rights
of other persons whose rights are fixed by

this decree, (Emphasis added).
"

This Court interprets v, . .in the manner provided by law. . .

to mean in accordance with Nevada state procedure for allowing

The Pyramid Lake Paiute Tribe (Tribe) and the United States
OPPOse the Motion L0 Dismiss. They note that, historically, they
have attempted to avoig review of their applications by the State
Engineer., that 1s the reason for their history of invoking this
Court's jurisdiction. The United States and Pribe argue that
the State of Nevada has consistently, in other cases,

Obposed the provision of additional water faw +ha s
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fishery. Purther, they assert that it is unreasonable to expect

4 state official (here, the State Engineer) to differ from the

Btate's posture of opposing water for the fishery.
' They also note that considering the application for fishery
water in the state administrative system would be inconsistent

with Cappaert v. United States, 426 U.8. 128, 95 g8.Ct. 2062

{1976}, 1In Cappaert, the Supreme Court held that federal
water rights are not dependent upon state law or stéte proce-
dures, Caeppert, however, is distinguishable frém the present
Case. In this case, there is no claim that the United States
Tmust establish a reserved right under Wevada law (State's Reply
to Memoranda in Opposition to Motion to Dismiss, p. 6€). The
e€Xisting establishment of the ressrved right, in this case,
distingnishes this .case from Caeppert,

In an attempt to apply state procedural requirements (e.g.,
requiring that an application for change in nse be presented to

the State Engineer}, Nevada locks to Arizona v. San Carlos

Apache Pribe, U.s. » 103 8.Ct. 3201 (1983). 1In San

"Carlos Apache Tribe, the Supreme Court interpreted the McCarran

Amendment, 43 U.5.cC. §666, to allow and encourage state courts
to undertake the task of quantifying Indian vater rights in the
Course of comprehensive water adjudications. While a determina-—
tion made by the Nevada State Engineer is not identical to a
decision by a state court, the Supreme Court’'s theme of
“cooperative federalism” will be accomplished by reguiring an

initial State Engineer determination of water rights.
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The United States and the Tribe attempt to distinguish away

the San Carlos Apache PTribe decision as being applicable only to

general stream adjudications. 8gince Presenting an application
to the State Engineser would not be part of a general streanm

adjudication, they argue that gan Carlos Apache Pribe isg

inapplicable, They assert that the betier use of the State
Engineer's eXpertise would be to allow the State Engineer to
testify in an evidentiary Capacity, '

COntrary.tc the United States' and Tribe's position, is the
trend of "cooperative federalism® as outlined in Nevada v.

United States, Supra, and United States v. Alpine Land &

Reservoir co., €97 r.2d 851 {9th Cir. 1983). 1In Alpine, the

Ninth Circuit addressed thé United States' concern that federal
Interests will pe ignored by the Nevada State Engineer., ‘The
appellate court stated, “We agree with the district Judge that
the notice ang protest procedures of Nevada law are adequate to
allow e#ploraticn of thesa issﬁes, when they arise, before the
5tate engineer." 697 p,24 at 858. While the subject of Alpine
is different than in the Present case, the confiﬁence placed in
the Nevada procedural law is applicable,

AS ATYe Antlinag in ths affidavit of Nevada State Engineer,
Peter G, Morros, there are Practical justifidations for requir-
ing that applicaticns be made to the State Engineer. These
reasons are uncontradicted. The state has presented these
uncontradicted faets whien would entitle it to a judgment as a

matter of lay, The United States and Tribe have failed to
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overcome this factual obstacle. avila v. Travelers Insurance

Co., 651 F.2d 658 (9th Cir. 1981); British Airways Board v.
The Boeing Co., 585 F.2a 946 {9th Cir. 1978); Jones v.

Halekulani Hotel, Inc., 557 F.2a 1308 (9th Cir. 1977);: Soto v.

City of Sacramento, 567 F.Supp. 662, 668~669 (B.D. Calif. 1983).

First, in all two hundred eighty-four (284) changes of use
and purpose, each change was initiated by presentation to the

State Engineer. Further, the United States has (in the past)

utilized the State Engineer review process [Mdrros affidavit, p.

3).

Second, the State Engineer has the manpower, staff, and
expert%se to make a determination of the beneficial use. Further,
he is expérienced at addressing claimg for fishery uses (Morres
affidavit, p. 3). This Court has no more resources than did
U.S. District Judga Frank Norcross in 1940. In Judge Noercross'

Memorandum Decision and Crder, in United States v. Orr Water

Ditch Co., et. al., In Equity A-3 (June 26, 1940), he, too, defers

to the requirement that the Raffetto application be made first
to the Nevada State Engineer.

Third, Nevada law has established notice procedures and
cther procedures that facilitate an efficient adminis;ration of
applications for change in use and §Urpose. One such policy
Provideg for notification of change applications to the Federal
Distriet Court Water Master (Morros affidavit, p. 3). Further,
Nevada state law, Nevada Revised Statute (H.R.S.) 533.030(2),

o

allows characterization mf Tiehamy watar woels Lo 4 benedlcial
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lse of water rather than a waste of water.
Fourth, requiring the.State Engineer's action on all appli-
cations for change in yse (Including the United States' and
Tribes' petition) would ensure a uniform treatment of all
applications made. The Supreme Court recognized the need for

the uniformity of use of the Truckee River. Nevada v. United

States, supra, 103 §.Ct. at 292-293,

The nature of this case requires examination of the ori-

ginal Orr Water Ditch case, Judge Norcross' 1940 Memorandum

Order, and the affidavit of Nevada State Engineer Peter Morros.
A Federal Rule of Civil Procedure, Rule 12 Motion to Dismiss is
4 Jjudgment on the bPleadings alone. Federal Rule 12{c), nowever,
allows thie Court to characterize Nevada's Motion to Dismiss as
2 Motion for Summary Judgment., The United States and Tribe have
been allowed éo supplement their pleadings and argue this case
Pursuant to the prescriptions of Federal Rules of Civil Pro—-
cedure 12(e) and Local Rule 16(g); Local Rules of the District
of Nevada,

IT IS THEREFORE ORDERED that summary judgment is granted
the State of Nevada on the issuve of presentation of the United
States' Application for Change in Use and Change of Purpossa,
FRCivP 56. &he petition must be presented to the Nevada State
Engineer for hig review and action. The State is ordered to
submit a concise Proposed Pinding of Fact, Conclusion of Law,
and Judgment consistent with this rulihg. Local Rule 16(f),

Local Rules of the District of Nevada.
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As in United States v. Walker River Irrigation District, In

Equity C-125, this Court resérves jurisdiction to consider change
aﬁplications. By the State's own consent (Reply in Support of
Nevada's Motion to Dismiss Petition by tﬁe_Uniteﬂ States for
Change in Place and Purpose of Use, pp. 9-10}, this Court retains
juri%&iction to entertaln an appeal from the decision of the State

Engineer and to conduct a de novo rev1ew, if necessary.

DATED at J2f.) e cee, this :af day of ;2"4*“ » 1984,

ey

Wa ter E. Craig é%
United States Distri Judge

.
14




